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	MEMORANDUM
TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES


	TO:   

Chair and Members
Department of Family and Protective Services Council
FROM:

Anne Heiligenstein
Commissioner

SUBJECT:

Agenda Item 5c: Recommendation to propose rule changes in 40 TAC, Chapter 705, Adult Protective Services; and Chapter 711, Investigations in DADS Mental Retardation and DSHS Mental Health Facilities and Related Programs
DATE:

June 10, 2011
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BACKGROUND AND PURPOSE

The Adult Protective Services (APS) Division is recommending changes to 40 TAC, Chapter 705, Adult Protective Services (for in-home investigations); and Chapter 711 for Mental Health and Mental Retardation (MHMR) investigations. 
The changes to Chapter 705 provide non-substantive corrections regarding emergency client services and making records available to state, local, and federal law enforcement officials.

The changes to Chapter 711: 
· make non-substantive corrections and clarifications;  
· no longer allow investigations in state supported living centers (SSLCs) to be designated as Priority III, which requires completion of an investigation in 21 days. Allegations occurring in an SSLC must be Priority I or II, which requires completion of an investigation in 10 days. This change is due to the state's settlement agreement with the Department of Justice; 
· conform the process for review and appeal of findings against employees at SSLCs and state hospitals in relation to the new process of administrative hearings before the employees can be placed on the Employee Misconduct Registry as required by HB 806, 81st Legislature, Regular Session, 2009; 

· improve the nomenclature of who is identified as a perpetrator in a MHMR investigation to distinguish between:

· a " perpetrator unknown" when a specific individual cannot be identified; and 
· a "systems issue" when it is determined that a facility's or provider agency's lack of established policy or procedure contributed to the abuse, neglect, or exploitation (ANE) or failed to ensure the safety of the victim; and 

· remove the duplicative requirement that APS report licensed professionals to licensure boards for state-operated facilities. An interim study by the Legislative Budget Board noted deficiencies in the reporting of licensed nurses in state hospitals, prompting DSHS, DADS, and APS to review this currently shared responsibility.  The agencies agree APS does not need to duplicate the state-operated facilities' responsibility to report to professional licensing boards.    
DETAILED SECTION ANALYSIS AND DISPOSITION TABLE

	Current Rule Sections
	Proposed Action; New Rule Section
	Summary Explanation of Proposed Action

	§705.2940
	Amend
	Corrects citations regarding Human Resources Code, updates the agency name from DPRS to DFPS, and modifies general grammar.

	§705.7109
	Amend
	Clarifies that local, state, or federal law enforcement officials receive case records when they are investigating crimes related to ANE.

	§711.201 
	Amend
	Corrects citation to reflect the on-line link for Statewide Intake.

	§711.401
	Amend
	Corrects the notification table because the Department of Aging and Disability Services (DADS) does not receive notification of ANE allegations against a licensed ICF/MR at the beginning of the investigation.

	§711.403 
	Amend
	Conforms the rule with the current practice that APS does not send information about general complaints for ICF/MR and HSCW to DADS Consumer Rights and Services.

	§711.413

§711.417
	Amend
	Clarifies that an SSLC investigation can only be a Priority I or II.

	§711.423
	Amend


	Improves the nomenclature of who is identified as a perpetrator in a MHMR investigation to distinguish between:

· a " perpetrator unknown" when a specific individual cannot be identified; and 

· a "systems issue" when it is determined that the lack of established policy or procedure contributed to the abuse, neglect, or exploitation (ANE) or failed to ensure the safety of the victim.

	§711.605 
	Amend
	Clarifies that DADS receives a copy of the report for investigations in SSLCs, and that the responsibility for forwarding confirmed allegations of ANE to appropriate licensing boards for employees or contractors of state-operated facilities is the responsibility of the facility.

	§711.1002
	Amend
	Clarifies that a request for review of finding is not affected by a request for an Employee Misconduct Registry hearing.


STATUTORY AUTHORITY AND STATUTES AFFECTED

The new section is proposed under Human Resources Code (HRC) §40.0505 and Government Code §531.0055, which provide that the Health and Human Services Executive Commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including the Department of Family and Protective Services; and HRC §40.021, which provides that the Department of Family and Protective Services Council shall study and make recommendations to the executive commissioner and the commissioner regarding rules governing the delivery of services to persons who are served or regulated by the department.

The changes are proposed under Human Resources Code §48.252 and Family Code §261.404 which provides APS authority to investigate allegations of ANE of persons receiving services from state operated facilities including State Supported Living Centers.

FISCAL IMPLICATIONS


(a) Fiscal Impact. For each of the first five years that the rules will be in effect there will not be costs or revenues to state or local government as a result of enforcing or administering these sections.  

(b) Public Costs and Benefits. For each of the first five years that the proposed sections will be in effect, the public benefit anticipated as a result of the rule changes is greater clarity in rules governing investigations of abuse, neglect, or exploitation.  
(c) Impact on Business. There is no anticipated adverse impact on small, micro, and large businesses as a result of the proposed rule changes because the proposed rule changes should not affect the cost of doing business; do not impose new requirements on any business; and do not require the purchase of any new equipment or any increased staff time in order to comply.  

(d) Local Employment Impact and Takings Statements.  No local employment impact statement was required for these rules. The agency is not required to complete a takings impact assessment regarding the proposed sections.

(e) Technology Impact. There is no anticipated impact on technology as a result of the proposed rule changes
STAKEHOLDER INPUT


The change regarding use of the term "perpetrator unknown" was prompted by a stakeholder (Disability Rights Texas formerly known as Advocacy, Inc.) request and was thoroughly discussed with the agencies involved in the stakeholder Process Improvement Workgroup. The Adult Protective Services Program discussed the rule changes regarding the licensure boards with the Department of Aging and Disability Services and the Department of State Health Services. 
RECOMMENDATION

It is recommended that the Council consider the proposed rule action, as discussed in this memorandum, and that the Council recommend proposal, with or without changes to the rules as they are attached to this memo.

ATTACHMENTS 

Attached is a copy of the proposed changes to the rule sections as staff recommended for submittal to the Texas Register.
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